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Court of Appeals of the District of Columbia. 


No. 3525. 

Jerry South, Appellant, 
vs. 

William P. Metcalf. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 64452. 

William P. Metcalf, Plaintiff, 

vs. 

Jerry South, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District 
of Columbia, at the City of Washington, in said District, at the 
times hereinafter mentioned, the follow- papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

1 Complaint in the Municipal Court. 

Filed October 18, 1920. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 64452. 

William P. Metcalf, Plaintiff, 

vs. 

Jerry South, Defendant. 

District of Columbia, To wit: 

Your Complainant William P. Metcalf being first duly sworn 
according to law, states that he is entitled to the possession of the 
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premises known as Apartment No. 400, located on the 4th floor 
of the Roydon Apartment House, No. 1619 R street N. W. located 
in the District of Columbia, and that the same is unlawfully detained 
from him and held without right by the defendant Jerry South to 
whom the complainant had heretofore rented the said premises for 
twelve months and whose tenancy and estate has been determined 
by expiration of said term, as provided in the agreement under 
which said tenancy was established (and the service of a due notice to 
quit). Complainant therefore prays that a Summons he issued, 
commanding the defendant to appear and show cause why judgment 
should not be given against him for the restitution of the possession 
of said premises, and costs of this suit. 

WILLIAM P. METCALF. 


9 


Subscribed and sworn to before me this 21 day of Sept. 


A. D. 1920. 


BLANCHE NEFF, [seal.] 

Clerk . 


CLEPHANE & LATIMER, 
Attorneys for plaintiff. 


Summons in the Municipal Court. 
******* 

The President of the United States to the Defendant, Jerry South, 

Hibbs Building, Greeting: 

You are hereby summoned to appear in this Court on the 6 day 
of Oct. A. D. 1920, at 10 o'clock A. M., to answer the plaintiff's 
complaint and show cause why judgment should not be given against 
you for the restitution of the possession of the premises described 
in the complaint under oath filed herein by said plaintiff (a copy 
of which is annexed hereto) and costs of this suit, and in case of 
your failure so to appear and answer, the suit will be proceeded 
with as in case of default. 

Witness the Honorable Judges of said Court this 22nd day of 
September, A. D. 1920. 

BLANCHE NEFF, [seal.] 

Clerk 

ByR. H. ROLLINS, 

Assistant Clerk. 


1.00 Pd. Clerk. 
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Certificate of Municipal Court on Appeal . 


* * * * ★ * 


* 


Date. 




1920 
Sept. 22 
“ 22 

“ 22 
“ 25 

Oct. 6 
“ 6 
“ 6 


“ 16 


Proceedings. 

Attorney for plaintiff: Clephane and Latimer. 

Attorney for defendant: Theodore D. Peyser. 

Sworn complaint filed. 

Summons and copy issued, returnable Oct. 6, 1920, at 
10 A. M. 

Notice to produce filed. 

Summons returned “Personal service ”. 

Trial and contest. 

Affidavit filed. 

Judgment for plaintiff for possession of the within de¬ 
scribed premises with costs. (Appeal noted.) 

Appeal, undertaking on, filed and approved with the 
Fidelity and Deposit Co. of Md., as surety. 

Certificate of Appeal and all papers in case filed with 
Clerk of Supreme Court, D. C., and Appellant notified. 


This is to certify, that the foregoing is a true copy of the Docket 
Entries and of all the proceedings had before the said Court in the 
above cause, and that the annexed documents are all the original 
papers filed in said cause. 

Witness, the Honorable Judges of said Court this 16th dav of Oct. 
A. D. 1920. 


Costs paid by Plaintiff, $2.85. 
Costs paid by Defendant, $1.00. 


BLANCHE NEFF, 

Clerk . 

By H. M. HULL, 

Assistant Clerk. 


4 Affidavit of Plaintiff under Rule 19. 

Filed October 22,1920. 

* * ♦ * * * * 
District of Columbia, ss: 

William P. Metcalf, being first duly sworn, deposes and says: 

He is the same William P. Metcalf who is named as the appellee 
in the caption hereof and who filed a suit against Jerry South 
in the Municipal Court of the District of Columbia from which 
the said South has appealed in the above entitled cause to this Honor¬ 
able Court. Affiant claims possession of the premises described in 
the complaint filed in the Municipal Court in the said cause, (which 
said premises are known as Apartment No. 400, located on the ♦ 
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fourth floor of the Roydon Apartment House, No. 1619 R Street, 
Northwest, in the City of Washington, District of Columbia), upon 
the grounds hereinafter stated, to wit: 

The said Jerry South entered into possession of the said premises 
under and by virtue of a duly executed and delivered written lease, 
a copy of which is hereto attached marked “Exhibit A” and prayed 
to be taken and considered as a part hereof. The term of said lease 
was a period of twelve months commencing on the first day of 
October, 1917. Said lease was never renewed and since that time 
and up to the twenty-first day of August, 1920, the said South w T as 
holding possession of said premises as a tenant by sufferance and 
had paid rent for said premises up to and including the 31st day 
of July, 1920. On August twenty-first, 1920, a notice to quit said 
premises on the thirtieth day after the service thereof, which 

5 said notice was signed by affiant, was served upon the said 
South personally. The said South did not remove from and 

quit said premises, and has remained continuously therein ever since 
as an occupant, and has paid no rent therefor, and nothing for the 
use and occupation of said premises for any period since the 31st 
day of July, 1920, aforesaid, and said South still retains possession 
thereof without right except by virtue of the pendency of the appeal 
in said case. 

Affiant further says that when the said case was called for trial 
in the Municipal Court the said South appeared by attorney and 
made no defense whatsoever, his said attorney announcing in open 
Court that he could see no defense to the said landlord and tenant 
proceeding, and that he could interpose no objection to the judgment 
being entered against the said South therein, although he was not 
willing to formally consent thereto. 

Affiant, therefore, says that he is justly entitled to the possession 
of the said demised premises and that the said appellant has no 
right thereto. 

WILLIAM P. METCALF. 

Subscribed and sworn to before me this 22d day of October, 1920. 

[SEAL.] CHARLES E. GEBHARDT, 

Notary Public, D. C. 


6 “Exhibit A.” 

This lease, Made between William P. Metcalf of the District of 
Columbia, party of the first part, and Jerry South, of The District 
of Columbia party of the second part: 

Witnesseth, that the party of the first part hereby leases to the party 
of the second part, the premises known as Apartment No. 400, 
located on 4 floor in The Roydon Apartment House, for the term 
of twelve (12) months, commencing on the first day of October 
1917, for the sum of $780.00 payable in monthly instalments of 
$65.00, in advance, at 1306 I St. N. W., Washington, D. C., the 
first payment to be made on the first day of October, 1917, and a 
like sum on the first day of each month thereafter. 
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It is further covenanted and agreed that upon failure of the said 
second party to pay any instalment of rent herein provided to be 
paid at the time when the same shall become due and payable, the 
whole amount of rent herein provided to be paid throughout the 
term of this lease, shall, at the option of the said lessor, be accelerated 
and become due and payable upon demand and in advance for the 
unexpired portion of said lease, with all rights and privileges in the 
said lessor to sue for and recover the same as is provided by law. 

And it is further covenanted that the said party of the second 
part will not sublet or assign the demised premises, or keep any dogs, 
cats, or parrots therein, nor place oilcloth or linoleum on any of the 
floors thereof, without the previous written consent of the party of the 
drst part; that the said party of the second part will not 

7 use the premises for any unlawful purpose, or permit any 
disorder in the said apartment, and will pay the rent as 

above stated, and all bills for gas and electric lights used on the 
premises, making the necessary deposits at the gas and electric light 
offices to secure same; that the said apartment as accepted is in good 
condition, and all repairs rendered necessary by the negligence of the 
party of the second part shall be paid for by the said second party, 
and that the said party of the second part will surrender the same 
at the expiration of his tenancy in good order, ordinary wear and 
tear and damage by the elements excepted. 

And it is further covenanted and agreed that if any instalment of 
the rent hereinl>efore reserved be not paid at the time agreed upon, 
although no demand shall have been made for the same; or if any 
of the covenants herein /ontained be not performed according 
to their full tenor and effect, then it shall be lawful for the said party 
of the first part to terminate this tenancy by a notice of writing of 
two days to that effect, which notice may be served on the party of 
the second part in person, or by leaving the same on the premises, 
and upon the expiration of the said two days, the tenancy created 
by this lease shall forever cease and determine, and the said party 
of the first part may reenter on the said premises and repossess the 
same, and avail himself of the remedies provided by the law regulat¬ 
ing proceedings between landlord and tenant without further notice, 
all other notice in such case being expressly waived. 

And it is further covenanted and agreed by the party of the second 
part that the party of the first part shall have a lien upon all 

8 the personal property of the party of the second part moved 
in and located upon the premises, or apartment, hereby 

leased, as and for security for the rent hereinbefore provided to 
be paid; and such instalments of rent as shall remain unpaid to 
the amount and extent thereof shall become and are hereby made 
a specific lien upon such personal property as shall be in and upon 
said premises, or apartment, to all intents and purposes as though 
the second party had executed a chattel deed of trust to secure the 
said party of the first part for the rent reserved to be paid under 
the terms of this lease. 

And it is further covenanted and agreed between the parties 
hereto that the said party of the second part shall not remove, or 
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attempt to remove, any personal property so moved into said premises 
during the term of this lease and until every part and the whole of 
the rent reserved and to he paid herein has been fully liquidated; 
and further, that any attempt to remove said property shall entitle 
the lessor to forthwith attach the said property for all and every of 
the instalments of rent herein reserved to be paid, whether due 
or hereafter to become due. 

The party of the second part, by these presents, covenants and 
agrees not to move into or upon the premises aforesaid the personal 
property of any other person or persons, and by these presents 
covenants that the property by him to be moved upon the premises 
is his. 

This lease does not cover store room privileges or rights, but in 
the event the lessor shall voluntarily furnish such, the lessee hereby 
agrees to hold the said lessor harmless for loss, destruction, theft, 
or injury to any of the tenant’s property placed therein. 

9 The party of the first part may enter said premises at any 

reasonable hour to make any necessary repairs or to protect 
the same against the elements, and he may also enter said premises 
at any reasonable hour of any day, after the 15th day of September, 
to remove the awnings from any window having same. 

And it is further agreed that no waiver of one breach of any 
covenant herein shall be construed to be a waiver of the covenant 
itself, or of subsequent breach thereof ; and if any breach occur 
and afterwards be adjusted this lease shall continue in full force 
as if no breach had occurred. 

And it is further agreed -. 


In testimony whereof the said parties have hereunto signed their 
names and affixed their seals, this 26th day of September, A. D. 


1917. 


WILLIAM P. METCALF. [seal.] 
J. C. SOUTH. [seal.] 


Witnessed by 

I. J. PARKER. 


Affidavit of Defense. 

Filed October 29, 1920. 

******* 
District of Columbia, ss: 

Jerry South, being first duly sworn according to law, 
10 deposes and says that he is the defendant in the above entitled 
cause wherein William P. Metcalf is named as plaintiff; that 
he has a just and meritorious defense to the alleged cause, which 
defense is as follows: that the affiant is the occupant of Apartment 
No. 400, Roy don Apartment House, located at 1619 R Street, North¬ 
west, in the District of Columbia; that the affiant admits that the 
rent for said premises has been paid up to and including the 31st 
day of July, 1920, and says that the plaintiff has refused to accept 
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any rent for said premises since the date aforesaid; that the apartment 
aforesaid is not necessarily required by the plaintiff; that the plaintiff 
is not in the employ of or officially connected with any branch of the 
Government, and that the plaintiff is not the bona fide purchaser of 
the premises aforesaid for his own occupancy; that the plaintiff 
does not require possession of the said premises for his own use and 
occupancy nor for the purpose of tearing down the same immediately 
to erect new rental property on the site thereof; that the notice to 
quit served upon the defendant does not contain a full and correct 
statement of the facts and circumstances upon which possession 
is claimed; and that by virtue of an Act of Congress (May 31, 1918, 
40 Stat. 593), a Joint Resolution to Prevent Rent Profiteering in 
the District of Columbia, and generally known as the Saulsbury 
Resolution, and by virtue of an Act of Congress, Public Resolution 
No. 63, Sixty-sixth Congress, generally known as the Ball Rent Act, 
plaintiff is not entitled to possession. 

JERRY SOUTH. 

11 Sworn and subscribed to before me this 29th day of 

October, 1920. 

[seal.] PHILIP HERMAN, 

Notary Public, D. C. 


Motion for Judgment. 

Filed November 16,1920. 

******* 

Comes now the plaintiff, William P. Metcalf, and moves this 
Honorable Court for a judgment against the defendant, Jerry South, 
for possession of the demised premises described in the proceedings 
herein, for want of a sufficient affidavit of defense under the 19th 
Rule of this Court. He also moves for an inquiry of intervening 
damages to the said premises and of the amount of compensation 
due plaintiff for the use and occupation of said premises from the 
date of the judgment appealed from to the date of the judgment 
of this Honorable Court. 

CLEPHANE & LATIMER, 
GILBERT L. HALL, 

c. 

Attorneys for Plaintiff. 


Notice of Trial. 

Take notice that the above motion will be for hearing on Thursday, 
the 19th day of November, 1920, at ten o’clock, A. M. or as soon 
thereafter as counsel can be heard. 

CLEPHANE & LATIMER, 
GILBERT L. HALL, 

C., 

Attorneys for Plaintiff. 

To Messrs. Peyser & Peyser, Attorneys for Defendant. 
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12 Supreme Court of the District of Columbia. 

Tuesday, January 25, 1921. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
McCoy presiding. 

♦ ♦♦♦♦♦♦ 

Come now the parties hereto by their respective Attorneys of 
record; thereupon the motion of plaintiff filed herein for judgment 
under Rule 19 heretofore submitted, is upon consideration thereof, 
granted. 

Wherefore it is considered that plaintiff herein do have and re¬ 
cover of defendant herein possession of the premises known as apart¬ 
ment No. 400 located on the fourth floor of the Roy don Apartment 
House, No. 1619 R Street, North West, located in the District of 
Columbia, and recover of defendant and Fidelity and Deposit Com¬ 
pany of Maryland, his surety, the costs of suit, to be taxed by the 
Clerk, and have execution thereof. 

From the foregoing judgment the defendant by his Attorney in 
open Court, notes an appeal to the Court of Appeals, and the maxi¬ 
mum of an undertaking to operate as a supersedeas is hereby fixed in 
the sum of One thousand dollars ($1,000). 


Memorandum. 

January 25, 1921.—Undertaking on appeal approved and filed. 

13 Assignment of Error's. 

Filed February 2, 1921. 

* * * * * * * 

Comes now the defendant and says that the Court erred as follows: 

1. In granting plaintiff’s motion for judgment. 

2. In holding that the Act of Congress approved May 23, 1918, 
Public Resolution No. 31,—65th Congress, generally known as the 
Saulsbury Resolution, is unconstitutional. 

3. In holding that the Act of Congress approved October 22, 1919, 
Public Resolution No. 65—66th Congress, generally known as the 
Ball Rent Act is unconstitutional. 

4. In not holding that the plaintiff was not entitled to possession 
of the premises by virtue of Public Resolution No. 31—65th Con¬ 
gress, generally known as the Saulsbury Resolution. 

5. In not holding that the plaintiff was not entitled to possession 
of the premises by virtue of Public Resolution No. 65—66th Con¬ 
gress, generally known as the Ball Rent Act. 
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! 6. In not overruling plaintiff’s motion for judgment. 

For other errors apparent on the face of the record. 

' THEODORE D. PEYSER, 

Attorney for Defendant. 


i 14 Designation of Record. 

Filed February 2, 1921. 

I * * * * * * * 

The Clerk of the Court will certify the following pleadings and 
papers in the above entitled cause to the Court of Appeals of the 
District of Columbia. 

1. Complaint and summons of the Municipal Court. 

2. Certificate of the Municipal Court on Appeal. 

3. Affidavit of plaintiff under Rule 19. 

4. Affidavit of Defense. 

5. Motion for judgment under Rule 19. 

6. Order of Court entered January 25, 1921. 

7. Memorandum showing bond approved and filed January 25, 
1921. 

1 8. Assignment of Errors. 

9. This Designation. 

THEODORE D. PEYSER, 

Attorney for Defendant. 




5[ Additional Designation of Record. 

Filed February 5, 1921. 

******* 

The Clerk of the Court will certify to the Court of Appeals of the 
District of Columbia in addition to the papers designated by the ap¬ 
pellant, Exhibit “A” attached to the affidavit of the plaintiff, 
15 Metcalf, under Rule 19 of the Supreme Court of the District 
of Columbia. 

CLEPHANE & LATIMER,; 
GILBERT L. HALL, 

C., 

Attorneys for Plaintiff. 

16 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

\ 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 

! of Columbia, hereby certify the foregoing pages numbered from 
1 to 15, both inclusive, to be a true and correct transcript of the 

2—3525a 
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record, according to directions of counsel herein filed, copies of which 
are made part of this transcript, in cause No. 64452 at Law, wherein 
William P. Metcalf is Plaintiff and Jerry South is Defendant, as the 
same remains upon the files and of record in said Court. 


In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
15th day of February, 1921. 

[Seal of Supreme Court of the District of Columbia.] 


MORGAN H. BEACH, 

Clerk . 

E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3525. Jerry South, appellant, vs. William P. Metcalf. Court of 
Appeals, District of Columbia. Filed Mar. 8, 1921. Henry W. 
Hodges, clerk. 
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